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§301.6365-1

does not have a tax which would meet
the requirements for qualification
specified in section 6362 and the regula-
tions thereunder if a State agreement
were in effect with respect thereto, or
if he determines pursuant to paragraph
(b) of §301.6363-2 that a participating
State has enacted a law as a result of
which the State no longer has a quali-
fied tax, such State may, within 60
days after its Governor has received
notification of such determination, file
a petition for the review of such deter-
mination with either the United States
Court of Appeals for the circuit in
which the State is located or the
United States Court of Appeals for the
District of Columbia. If a State files
such a petition, the clerk of the court
shall forthwith transmit a copy of the
petition to the Secretary or his dele-
gate, who in turn shall thereupon file
in the court the record of proceedings
on which the determination adverse to
the State was based, as provided in sec-
tion 2112 of title 28, United States
Code.

(b) Court of Appeals’ jurisdiction. The
court of Appeals may affirm or set
aside, in whole or in part, the action of
the Secretary or his delegate; and (sub-
ject to the rules delaying the effective-
ness of the change in State law pro-
vided in paragraph (b) of §301.6363-2)
the court may issue such other orders
as may be appropriate with respect to
taxable years which include any part of
the period of litigation.

(c) Review of Court of Appeals’ judg-
ment. The judgment of the Court of Ap-
peals shall be subject to review by the
Supreme Court of the United States
upon certiorari or certification sought
by either party as provided in section
1254 of title 28, United States Code.

(d) Effect of final judgment. If a final
judgment, rendered with respect to liti-
gation involving a State’s petition to
review a determination of the Sec-
retary or his delegate to the effect that
the State’s individual income tax laws
included in its notice of election would
not meet the requirements for quali-
fication specified in section 6362 and
the regulations thereunder if a State
agreement were in effect with respect
thereto, includes a determination that
the State’s tax would in fact meet such
requirements, then the provisions of
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subchapter E shall apply to the State
with respect to taxable years beginning
on or after the first January 1 which is
more than 6 months after the date of
such final judgment. If a final judg-
ment, rendered with respect to litiga-
tion involving a State’s petition to re-
view a determination of the Secretary
or his delegate to the effect that the
State’s previously-qualified tax ceases
to qualify because of a change in the
State’s law, includes a determination
that the State’s tax does in fact cease
to qualify, then the provisions of sub-
chapter E (other than section 6363)
shall cease to apply to the State with
respect to taxable years beginning on
or after the first January 1 which is
more than 6 months after the date of
such final judgment. See paragraph (b)
of §301.63656-2 for special rules with re-
spect to withholding in the case of fis-
cal-year taxpayers.

(e) Expeditious treatment of judicial
proceedings. Under section 6363(d)(4),
any judicial proceedings to which a
State and the United States are par-
ties, and which are brought pursuant to
section 6363, are entitled to receive a
preference, and to be heard and deter-
mined as expeditiously as possible,
upon request of the Secretary or the
State.

[T.D. 7577, 43 FR 59375, Dec. 20, 1978]

§301.6365-1 Definitions.

(a) State. For purposes of subchapter
E and the regulations thereunder, the
term ‘‘State’’ shall include the District
of Columbia, but shall not include the
Commonwealth of Puerto Rico or any
possession of the United States.

(b) Governor. For purposes of sub-
chapter E and the regulations there-
under, the term ‘‘Governor’ shall in-
clude the Mayor of the District of Co-
lumbia.

[T.D. 7577, 43 FR 59375, Dec. 20, 1978]

§301.6365-2 Commencement and ces-
sation of applicability of sub-
chapter E to individual taxpayers.

(a) General rule. Except for purposes
of chapter 24 (relating to the collection
of income tax at source on wages),
whenever subchapter E begins or ceases
to apply to any State (i.e., a State
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agreement begins or ceases to be effec-
tive) as of any January 1, such com-
mencement or cessation of applica-
bility shall apply to taxable years of
individuals beginning on or after such
date. For example, if subchapter E be-
gins to apply to a particular State on
January 1, 1980, it would become appli-
cable for calendar year 1980 for cal-
endar-year taxpayers in that State; but
if a taxpayer in the State is using a fis-
cal year running from July 1 to June
30, the subchapter would begin to apply
(except for purposes of chapter 24) to
that taxpayer on July 1, 1980, for his
taxable year ending June 30, 1981. Simi-
larly, if the subchapter ceases to apply
to such State on January 1, 1982, it
would cease to apply to calendar-year
taxpayers after the end of calendar
year 1981; but it would cease to apply
(except for purposes of chapter 24) to
fiscal-year taxpayers at the end of
their fiscal years which are in progress
on January 1, 1982. The cessation of ap-
plicability of subchapter E to a State
does not affect rights, duties, and li-
abilities with respect to any taxable
year for which subchapter E does apply
with respect to any taxpayer (or his
employer).

(b) Special rules pertaining to with-
holding—(1) Subchapter E beginning to
apply. The Federal withholding system
provided in chapter 24 shall go into ef-
fect for State individual income tax
purposes with respect to wages paid on
or after the January 1 as of which sub-
chapter E begins to apply to a State. If
an employee is subject to a qualified
tax imposed by the State, such with-
holding system shall apply to his wages
paid on or after that January 1, with-
out regard to whether he is a calendar-
year or fiscal-year taxpayer. See
§301.6363-3 with respect to transition-
year rules.

(2) Subchapter E ceasing to apply. The
Federal withholding system provided
in chapter 24 shall cease to be effective
for State tax purposes with respect to
wages paid on or after the January 1 as
of which subchapter E ceases to apply
to the State, although fiscal-year tax-
payers of that State continue to be
subject to the other provisions of sub-
chapter E for the remainder of their
fiscal years then in progress. See

§301.6402-1

§301.6363-3 with respect to transition-
year rules.

[T.D. 7577, 43 FR 59375, Dec. 20, 1978]
Abatements, Credits, and Refunds
PROCEDURE IN GENERAL

§301.6401-1 Amounts treated as over-

payments.
(a) The term ‘overpayment’ in-
cludes:

(1) Any payment of any internal rev-
enue tax which is assessed or collected
after the expiration of the period of
limitation applicable thereto.

(2) Any amount allowable for a tax-
able year as credits under sections 31
(relating to tax withheld on wages), 39
(relating to certain uses of gasoline,
special fuels, and, lubricating oil), 43
(relating to earned income credit), and
667(b) (relating to taxes paid by certain
trusts) which exceeds the tax imposed
by subtitle A of the Code (reduced by
the credits allowable under subpart A
of part IV of subchapter A of chapter 1
of the Code, other than the credits al-
lowable under sections 31, 39, and 43)
for such year.

(b) An amount paid as tax shall not
be considered not to constitute an
overpayment solely by reason of the
fact that there was no tax liability in
respect of which such amount was paid.

[T.D. 7204, 37 FR 17158, Aug. 25, 1972, as
amended by T.D. 7537, 43 FR 13878, Apr. 3,
1978]

§301.6402-1 Authority to make credits
or refunds.

The Commissioner, within the appli-
cable period of limitations, may credit
any overpayment of tax, including in-
terest thereon, against any out-
standing liability for any tax (or for
any interest, additional amount, addi-
tion to the tax, or assessable penalty)
owed by the person making the over-
payment and the balance, if any, shall
be refunded, subject to sections 6402 (c)
and (d) and the regulations thereunder,
to that person by the Commissioner.

[T.D. 8053, 50 FR 39662, Sept. 30, 1985]
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